cut   across   an  I-Beam  and   fell   into  the   log washer  an his  way  to   the  control
station.      I,   too,   can   speculate.     It   appears   to me   that   Clary,   essentially
inexperienced  on   the  job,   reached  among  the   log waslv'r  paddles  to   retri-we
a  piece  of wire   screening   (See  Exhibit  P-5).     As he   did  tho machine  started
and   pulled  him  in.     As   he   tried   to  extricate  himself his   feet  became  en-
tangled.

I recognize   that   it   is   uncontroverted  that  Clary received  a safety
booklet  when he   started   to  work with  TXI  (RIO),     He   further   received  24
hours  of  safety   instructions   and he  was   specifically  told  not   to go  above
the  catwalk (Tr.   96).     However,   the gravamen of this  case centers on  the
failure  of   the  plant   operator   to  comply with   the  regulation before   starting
the  machinery.     Any  contributory  negligence by Clary   is  not  determinative
of   whether TXI violated   the   regulation,

. For   the   above   reasons   I  conclude  that  TXI violated .30 C.F.R,   56.9-5.

CIVIL PENALTY
Section   llO(i)   of   the  Act   [30  U.S.C.   820(0]  provides   as   follows;

The  Commission  shall have  authority to assess  all  civil
penalties   provided   in   this   Act.     In  assessing civil monetary
penalties,   the  Commission  shall,   consider the  operator's history
of previous   violations,   the   appropriateness  of  such  penalty  to
the  size  of  the business  of  the operator charged,  whether the
operator  was  -negligent,   the   effect   on  the  operator's  ability
to  continue   in  business,   the  gravity of   the violation,   and   the
demonstrated   good   faith  of  the   person  charged   in  attempting  to
achieve  rapid   compliance  after notification of a violation.

In connection   with   the   statutory  criteria I note   that  TXI operates   122
plants   in  seven   states.     At   the Beckfltt  Road Pit   and  Plant   it  mines   sand
and   gravel   from the  river  bottom by dragline  (Tr. 49 >  62,  P-ll).    All TXI
employees  worked   approximately 855,879 man hours   in  1978.    The employees
at   the  Beckett   Road   Pit.and  Plant   worked  27,166 man hours.     (Stipulation)
TXI   is   accordingly  a   large  operator.

TXI has   no  prior   adverse  history  but   I   find TXI   was highly negligent
in   that   it   did   not   use   an   alarm  as   is   the   industry practice but   instead
relied on  the more  hazardous   approach  of "personal  notification."    Tho
gravity was   apparent   resulting   in  the  death of worker  Clary,    After   tho
citation  was   issued  TXI  complied  by  installing  an audible  alarm.     The  alarm
could   be heard   above   the   operating equipment   (Tr,   57).

i
On balance,   and   considering  the  statute,   I am unwilling to disturb  the

proposed  civil   penalty  of  $3,000,

355that   Clary  was  clear
